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Background 
Some may know this process better by the previously used term of planning gain. It is a means to legally secure 
benefits to the community when they cannot be achieved through the use of conditions. Sometimes the 
granting of a planning permission, if implemented, would have the effect of overburdening a service or element of 
infrastructure, or cause some adverse effect on the amenities of the locality, yet the proposal would be otherwise 
acceptable in planning terms. It may be possible to overcome such obstacles by means of a planning obligation, 
a form of legal agreement (or a unilateral undertaking – see below) between the local authority and the 
developer. The agreement may specify the remedial or additional works necessary to resolve the problem, utilising 
contributions from the developer to offset the negative consequences of development, to help meet local needs or 
to secure benefits which will make the development more sustainable, and thus allowing the development to go 
ahead. Such a device is a form of consensual control and may be seen as a positive planning measure, which 
can bring benefits to the community. For example, enlarging a sewage works near or at capacity may enable a 
housing scheme to be given the go-ahead when it would otherwise have to be refused. There may be 
circumstances when the approach has relevance to quite small schemes.  
It is vital that such an approach is not abused, with a public perception that developers seem to “buy” planning 
permissions. It is therefore important that the circumstances in which planning obligations would be appropriate are 
spelt out clearly, so that the process when used is open and transparent, and fair to both the developer and 
the community.  
This Local Planning Guidance Note (LPG) seeks to explain the current approach in Flintshire. At the time of writing, 
a consultation (“Planning Gain Supplement”) has recently been undertaken by the Treasury and the Office of the 
Deputy Prime Minister (ODPM) about the future of planning obligations, with a view to scaling back the current 
system. It will not be implemented until 2008, but clearly will necessitate a revision of this Note should it become 
applicable in Wales. 

Policy 
The legislative framework is provided by Section 106 of the Town and Country Planning Act 1990, as updated by 
the Planning and Compensation Act 1991, which introduced the concept of planning obligations. Welsh Office 
Circular 13/97 ‘Planning Obligations’ is the principal reference in Wales, reinforced by the Welsh Assembly 
Government (WAG) publication “Planning Policy Wales” (PPW) of March 2002, and these documents are the 
national basis for this LPG. In the broader context, PPW requires local planning authorities (LPAs) to take social 
inclusion, economic development, environmental protection and the prudent use of resources into account in policy 
making and implementation.   
Flintshire County Council’s Unitary Development Plan (UDP) establishes the main planning policies for the 
county, including the all-important topic of implementation in Policy IMP1 Planning Conditions and Planning 
Obligations, which is included as Appendix 1. The UDP also contains an appendix giving examples of the range 
of situations where developer obligations may be appropriate, which is reproduced here as Appendix 2. The 
policies of the UDP in general are a very important material planning consideration in assessing all planning 
applications and, by extension, whether a planning obligation might be appropriate.  

Types of planning obligations 
There are two types of planning obligations. A Section 106 Agreement sets out what form a planning obligation 
will take and is entered into by the LPA and the developer. Such agreements run with the land and therefore bind 
subsequent owners, and are normally tied to a particular planning application and must be legally agreed prior to 
the grant of the planning permission.  The applicant must be the owner or have a binding agreement to acquire the 
land if the application is successful, and in the latter case the present landowner must also be involved.  
The second type, a unilateral undertaking, is a commitment offered by the applicant to the LPA with the intention 
of overcoming obstacles to the granting of planning permission. Unilateral undertakings do not require the LPA’s 
agreement, but nor does the LPA have to accept the undertaking. They may be offered by a developer at any stage 
in the application process. Indeed, where a LPA has refused a proposal and the applicant has appealed, an 
undertaking may be offered, when it then becomes a matter for the Inspector to decide its suitability.  
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When planning obligations are, and are not, appropriate 
Whilst Government policy supports the principle that a development should share the costs of facilities for which it 
creates a need, this is qualified by Circular 13/97 which stipulates 5 tests that must be met. Planning obligations 
should be sought only when they are: 
• Necessary to make the proposed development acceptable in planning terms 
• Relevant to planning 
• Directly related - material - to the proposed development  
• Fairly and reasonably related in scale and kind to the proposed development 
• Reasonable in all other respects 
It also states that “local planning authorities and developers should place more emphasis on the overall quality of a 
development than on the number and nature (or value) of planning benefit they can obtain or offer.” 
Agreements can cover a number of situations. LPAs, in this instance Flintshire County Council, may seek to 
enter into a planning obligation with a developer to: 
• Restrict development or the use of the development site or other land 
• Require operations or activities to be carried out in, on, under or over the development site or other 
             land 
• Require the development site or other land to be used in a specified way; or 
• Require payments to be made to the authority either in a single sum or periodically. 
Land not included in the application site may be covered if it is in the ownership of the applicant and if its future use 
could affect the current application, as may other land not in the ownership but where the land owner is party to the 
agreement. For example, where visibility sight splays are required across other owners’ properties. The obligation 
can either require a specific action or preclude one. In general, financial contributions will be most appropriate 
when existing facilities are overstretched and a contribution would help to alleviate the situation by enabling the 
extension or improvement of these facilities. 
For clarification, some situations when the use of planning obligations would not be suitable:  
• Unacceptable development should never be allowed because it offers unrelated benefits. 
• If a condition would overcome satisfactorily the issues posed by a proposal, then a planning obligation   
             should not be sought.  
• Acceptable development should never be refused simply because an applicant is unwilling to offer such  
             benefits.  
• Developers should not be expected to pay for facilities which are needed solely to resolve existing  
             deficiencies, unless their development directly contributes to the deficiency.. 
• Agreements should not be used by an LPA to try to secure profits from a development. 
It should be noted that any financial contribution obtained by the LPA must be held specifically for that 
purpose alone. 

Flintshire’s approach to using planning obligations 
The Council recognises that a good planning obligation system will help to promote economic well-being. It will not 
impose inappropriate burdens on developers which would result in worthwhile developments not taking 
place. Equally, it takes the view that the payment of developer contributions should not be offset against the 
quality of the development; the Council will continue to expect a high standard of layout, design, 
landscaping and means of access.  
Appendix 2 lists situations in which the Council has stated that appropriate provisions might be sought via 
planning obligations, but this is not intended to be exhaustive, and other obligations may be sought or required. 
Normally the Council will be most likely to seek planning obligations on major developments or when 
sensitive sites would be affected.  
Major developments are: 
• 10 or more dwellings or, where this is unknown, a site area of 0.5 hectares or more. 
• Over 1,000 square metres of floorspace or 1 hectare or more. 
• The winning or working of minerals or depositing from mineral working. 
• All waste developments, including the treating, storing, processing or disposing of refuse or trade materials. 
Sensitive sites include the Clwydian Range Area of Outstanding Natural Beauty, conservation areas, sites close 
to listed buildings or scheduled ancient monuments, and sites with other statutory designations like tree 
preservation orders or sites of special scientific interest or special areas of conservation. On such sites Section 106 
Agreements may be used, for instance, to control the use of land outside the site by preventing car parking, or such 
matters as the storage of bins which may otherwise be allowed as permitted development, thus protecting the 
qualities which contributed towards the designation. 
Where possible, facilities should be provided on-site but on occasions this will not be practicable or appropriate, 
and the Council will require financial contributions towards providing these facilities at an appropriate alternative 
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location. However, it is expected that affordable housing will be provided on-site. Each case must be considered 
individually.  
When negotiating the level of contributions the Council will be realistic about the economics of the development 
but with the conviction that delivering a sustainable and high quality development is a prime aim, and that 
developments should contribute towards realising relevant planning objectives. Standard development costs such 
as those associated with landscaping works, archaeological and ecological surveys, and remedial works like flood 
prevention measures are not considered to be abnormal in this context.  Where a developer raises concerns that 
the planning obligation would prevent a development from proceeding because it would render the scheme 
unviable, the Council will require the submission of audited and certified figures to substantiate the problems. 
These would be considered in confidence by the LPA and a decision made as to whether the proposal on balance 
is acceptable. Other funding sources will need to be explored.  
Sometimes more than one scheme will be proposed in close proximity which taken together prompts the need for 
new infrastructure, and in the circumstances of a cumulative effect the Council may pool contributions to 
fund the necessary infrastructure.  
There will of course be occasions when a scheme contributes directly to sustainable development, examples being 
the provision of a crèche or small neighbourhood shops, and it would be unreasonable to ask for more. 
These are early days for using planning obligations as a planning tool to bring about community developments in 
Flintshire, but nevertheless the concept and practice of planning obligations is well established nationally. In 
time, it will be important to develop agreed standards or infrastructure payments, and establish thresholds to reflect 
the benefits of economies of scale, in order to improve the system in terms of fairness, consistency and openness. 
The Council may on occasions wish to ascertain and take account of the views of local communities about their 
aspirations when considering planning obligations. 
A register of all planning obligation agreements will be maintained by the Council to ensure that a consistent 
approach is adopted for similar developments, and it will be available to the public to ensure the system is 
transparent. 
The Council will require its legal costs in connection with planning obligations to be paid by the applicant. 

Further details 
Flintshire’s Planning Services has produced other guidance notes in this series on topics to which planning 
obligations have relevance, namely LPG 8 Nature Conservation and Development, LPG 9 Affordable Housing, 
LPG 11 Parking Standards, LPG 13 Open Space Requirements and LPG 19 Sustainable Drainage Systems. 
Certain types of obligation contain individual thresholds below which an obligation will not be sought. Reference 
should be made to these notes for a fuller understanding of the Council’s approach in each case.  

Practical considerations when preparing planning obligations 
The completion of planning agreements is often perceived as a lengthy process. In order to minimise any possible 
delay in the planning process, it would be advantageous for developers and the LPA to liaise from as early a 
stage as possible; thus, where it is able to do so, the LPA will forward a draft planning obligation to the applicant 
at the pre-application stage. 
On the other hand, it may become obvious only during the processing and assessing of a planning application that 
a planning obligation should be sought to enable the development to proceed. In this situation, the LPA will inform 
the applicant as early as possible. 
The process may be speeded up by: 

• The submission of unilateral undertakings with the planning application. 
• Alternatively, submission of the Heads of Terms of a proposed planning agreement with the submitted 

planning application. 
• The use of standard clauses where appropriate 
• The provision of details of the applicant’s  solicitor as soon as possible 
• The involvement of other parties with an interest in the land, including mortgage lenders, prior to the 

submission of an application 
• Proof of title to the application site, either copies of the land registry entries or a copy of the deeds or a 

report on the title normally prepared by the developer’s solicitor. 
• Agreement to the index-linking of financial contributions to the Council (using the Retail Price Index – all 

items). 
• The provision of bonds where the applicant proposes to provide, let or maintain the community 

infrastructure themselves. 
The typical contents of a Section 106 agreement are included as Appendix 3.  
Trigger points in the agreement must specify at which stages in the development process the required actions or 
payments must be made by the developer, for example when x dwellings have been occupied, y facility must be 
operational. Normally such contributions should be paid at the commencement of the development or through 
phased payments as the development proceeds.  
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For its part, payments received by the Council as a result of planning agreements will be held in interest bearing 
accounts with a unique finance code, to be used only for the purposes specified in the obligation; if not spent as 
intended or within the agreed timescale, they will be reimbursed with appropriate interest. 

Enforcement 
The Council will monitor the completion of all planning obligation agreements. Where a failure to comply is 
found, the initial approach will be to seek compliance by informal means, but if this subsequently proves to be 
unsuccessful the Council’s Legal Section may be instructed to take formal legal proceedings to ensure compliance 
and/or the Council may enter onto the land to carry out any works required by the obligation. The cost of those 
works would then be recovered from the developer and/or owner. 
It should be noted that all planning obligations run with the land, and are therefore enforceable against the 
original covenanter and anyone subsequently acquiring an interest in the land. 

Monitoring of costs 
The LPA intend to monitor on-going implementation costs with a view to updating the contribution calculations 
when necessary. Significant changes to predicted costs will lead to a corresponding amendment to contributions. 
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Appendix 1: The relevant UDP policy 
Policy IMP1 Planning Conditions and Planning Obligations 
Where appropriate the Council will impose conditions on planning permissions and seek to negotiate planning 
obligations with developers to secure the best use of land, the necessary costs and provision of infrastructure, 
facilities and community needs arising from the development where it is not possible to achieve this through 
planning conditions.   
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Appendix 2: Types of Developer Obligations 
The Council has agreed (Source: Unitary Development Plan, Appendix 2) a list of examples of appropriate 
provisions which could be sought through conditions and/or entering into planning obligations with developers, 
though this list is not exhaustive and acknowledging that other provisions may be sought.  

Facilities to Support Development 
• Education facilities - new schools or additional classrooms 
• Affordable Housing 
• Public (open) space including maintenance 
• Play space/sports facilities 
• Community facilities e.g. libraries, health centres, leisure 
• Public art 
• Childcare/creche/nursery 
• Access for disabled people 
• Crime prevention 
• Waste recycling facilities 

 

Highway/Physical Infrastructure 
• Highways - improvements to network, site access, provision of access roads, public transport 
• Drainage/sewerage/flood defence 
• Operational parking off site 
• Improved public parking 
• Traffic signals 
• Provision of public transport 
• Travel Plans 
• Cycle and pedestrian facilities, footpaths 

 

Meeting external costs  
• Physical measures to alleviate impact e.g. traffic management, landscaping, noise insulation 
• Habitat creation/management 

 

Enhancing the built environment and conservation 
• Restoration of listed buildings 
• Restoration of buildings of local importance 
• Archaeology - preservation/ improved facilities at Scheduled Ancient Monuments 
• Archaeology - retention/recording of features 
• Public access within development 

 

Enhancing and improving the environment/ecology 
• Public access to open space 
• Land reclamation 
• Retain feature/enhance nature conservation value 

 

Measures to offset loss of/impact on amenity/resource on site 
• Replacement/retention of recreational/environmental facilities for those lost on site e.g. playing field, nature 

conservation area, waste recycling 
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Appendix 3: Contents of a Section 106 Agreement 
Typically these will include: 

• The date of the agreement, and the parties between whom it is made. 
• Land Registry registration. 
• Site details and the nature of the development, with site and detail plans appropriately annotated 
• The applicant’s liabilities and how they area affected following the sale of the land. 
• The condition that planning permission must be granted for the agreement to take effect, if it is being 

prepared during processing of the application. 
• Details of the undertaking, that is, the provisions or restrictions required in the agreement. 
• The definitions of words or phrases contained in the agreement, where clarification may be required. 
• The signatures of the applicant, the appropriate local authority officer, and witnesses 
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